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II. ARGUMENT IN REPLY 
A. The Evidence Shows That Mr. Steinemer Was Not "Fully Aware" of the Victim's 
Statements 
While Mr. Defranco reviewed the video recording of the police interview, he was not the 
original attorney on the case and did not view the recording with Mr. Steinemer. Counsel 
testified, "after his guilty plea ... I had my investigator go out and either watch the video and 
listen to the audio or both with Mr. Steinemer." T pg. 53, ln. 307. Thus, while Mr. Defranco 
testified that they "talked about those materials," T pg. 53, ln. 2, Mr. Steinemer could not have 
been fully aware of the victim's statements because he did not review the recording until after the 
guilty plea. Mr. DeFranco's impression of the recording is obviously quite different from Mr. 
Steinemer's. Counsel felt the information only had "some mitigational benefit," T pg. 57, ln. 24-
25, while Mr. Steinemer "never would have made the decision to plead guilty" had he viewed the 
"material prior to the entry of [his] plea." R 177. Thus, the fact that Mr. DeFranco viewed the 
video is no substitute for Mr. Steinemer viewing it and it does not foreclose a finding of just 
cause. 
Further, Phillip Tuttle's testimony about the jail telephone calls does not contradict Mr. 
Steinemer's affidavit. Mr. Steinemer only mentions the documents of the victim's statement to 
the investigator, not the videorecording. R 225; T pg. 42, ln. 5-9. To the contrary, the fact that 
Mr. Steinemer was at one point planning on going to trial without having seen the most powerful 
piece of evidence supporting his defense supports his statement that he would not have pleaded 
guilty had he viewed the video evidence prior to the plea. The decision to enter a guilty plea was 
obviously a close one for Mr. Steinemer and his initial decision to do so was certainly motivated 
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by Mr. DeFranco's view that the evidence only went to mitigation and did not show a defense. 
The fact Mr. Steinemer changed his mind about settling the case and went back to his original 
position of going to trial after he viewed the video only illustrates his ambivalence about entering 
the guilty plea. 
Moreover, the fact that Mr. Steinemer knew that he had a threats and menaces defense 
prior to the plea does not undercut his argument. 1 Mr. Steinemer had the burden of presenting 
evidence that he had reasonable cause to believe that his life would be endangered ifhe refused 
to participate in the offenses. I.C. § 18-201(4); ICJI 1509 (Threats and Menaces Defense). He 
may not have felt that he could testify, as he might have been impeached with his prior 
convictions, or that his testimony would be disbelieved by the jury. He may also have been 
unsure whether the victim's statements, as he understood them from his discussions with his 
attorneys, would be sufficient to meet his burden of production. Plainly his attorneys were of 
that opinion. Thus it is likely that Mr. Steinemer only decided to plead guilty because he was 
unsure whether he would be able to meet his burden of production at trial, but changed his mind 
once he actually saw the video. 
Thus, the finding that Mr. Steinem er was fully aware of the victim's statements at the 
time of the guilty is not supported by the evidence. Even though he was aware that she had made 
statements, he had not seen the video and was unaware of the precise statements made, their 
1 The state misreads Mr. Steinemer's prose motion when it argues that the motion 
"appears to have only asserted he was unaware that Ms. S's interview statements supported a 
claim of 'coercion[.]'" State's Brief, pg. 10, ft. 1. Mr. Stcinemer docs not say he was unaware of 
Ms. S's statements, but only that he had "not seen all the video and [au]dio[.]" R 160. He goes 
on to say that the plea should be withdrawn and that he should be allowed to view the video so he 
could "make a bet[t]er judgment call" about his case. Id. 
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context in the interview, and how believable and persuasive they were in light of her voice 
inflection and demeanor. 
B. 1Ur. Steinemer's Decision to Withdraw His Guilty Plea and Proceed to Trial Dfrl 
Not Occur Until After He Had Viewed the Video 
The state argues that Mr. Steinemer's argument that his final decision to withdraw his 
guilty plea is "not compelling" noting.that his prose motion was filed prior to his viewing of the 
video. State's Brief, pg. 12. However, both the state and the district court overlook the fact that 
Mr. Steinemer's August 26, 2011, prose motion did not seek to withdraw the guilty plea 
permanently. He asked that the plea be withdrawn so he would have time to review the video 
and then make a fully informed decision whether to enter a plea or proceed to trial. He wrote, 
I feel that my [a]ttorney should have not let me [plea] when there was [au]dio and 
video that could s[up]port my case and [d]efense, hav[]ing said that I feel that my 
[plea] should be withdra[wn] and the video and [au]dio shown to me to make a 
bet[t]er judg[]ment call on my side of the above-entitled said case. 
R 160. All Mr. Steinemer is asking for at this point is to view the video so he could make a fully 
infonned decision about whether to go to trial or settle the case. It was not until after he had 
actually viewed the video that he sought to withdraw his plea and go to trial. T pg. 53, In. 3-7; R 
177. Thus, the trial court's finding that Mr. Steinemer's motion to withdraw his guilty could not 
have been based upon his viewing of the video does is not supported by the record because his 
prose motion only asked the court to withdraw the guilty plea so he could view the video. 
C. There is No Claim That 111r. DeFranco Forced Mr. Steinemer to Change the 
Answer to Question 19 
The state argues that the "court reasonably rejected Steinemer's assertion that his attorney 
either forced or directed him to change his answer to Question 19 of the Guilty Plea Advisory 
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Form[.]" State's Brief, pg. 15. But, as previously noted, the court's finding that Mr. Defranco 
did not force him2 to change the answer "is largely iITelevant because Mr. Steinemer never 
claimed Mr. Defranco 'forced' him to change the answer." Opening Brief, pg. 10. 
What the evidence shows is that Mr. DeFranco told Mr. Steinemer that he had to lie about 
viewing all the discovery if he wanted the court to accept the guilty plea. ("I would have said 
that if you want to plead guilty and you want the Court to accept your plea, you have to check 
this. So I think I am explaining myself" T 59, In. 18-21.) Mr. Steinemer did what Mr. 
Defranco said he had to do to get the guilty plea accepted even though it was not true. The state, 
however, does not respond in its briefing to Mr. Steinemer' s argument that the "fact that Mr. 
Defranco did not tell Mr. Steinemer to answer paragraph 19 truthfully is also 'just cause' to 
withdraw the plea because the court would not have accepted the guilty plea had Mr. Steinemer 
answered that he had not reviewed all the discovery." Opening Brief~ pg. 10-11. 
D. There is No Evidence That the PSE Influenced Mr. Steinemer's Decision to File 
the Motion 
Finally, the court abused its discretion in denying the motion in part upon its finding that 
Mr. Steinemer had the opportunity to review the psychosexual evaluation prior to deciding to 
withdraw his guilty plea. There is nothing in the PSE which would have caused Mr. Steinemer to 
try to withdraw his guilty plea. It would not have caused the court to go above the state's 
recommended sentence of 25 years with 13 fixed, and, in fact, the court followed that 
recommendation. And, there is nothing in it which would have materially affected Mr. 
2 The state claims that the court found that Mr. DeFranco did not force or direct Mr. 
Steinemer to change his answer. State's Brief, pg. 15. What the court found was that "Mr. 
DeFranco did not force Defendant to change his answer[.]" R 226. There is no ruling regarding 
whether he directed Mr. Steinemer to do so or if he suggested that his client do so. 
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Steinemer's eventual sentencing recommendation of ten years with four years fixed. T pg. 99, 
pg. 1-3. This recommendation was not out of line with the PSE's finding Mr. Steinemer to be a 
moderate, not high, risk to reoffend. Even had the PSE found Mr. Steinemer to be a low risk, 
that finding would not have materially helped his position at sentencing. Both offenses here 
carry a maximum sentence oflife3 and this was not a probation case irrespective of how the PSE 
turned out. As defense counsel said, "I don't want the State of the Court to think that Doug is 
under any illusion that he thinks anything but a prison sentence is going to be imposed here." T 
pg. 94, ln. 5-9. That was as true before as after the PSE given the gravity of the offenses. Mr. 
Steinemer would have expected to be incarcerated for at least the time needed for alcohol and sex 
offender treatment programs to be completed with additional time imposed as punishment. 
Finally, the court did not find that Mr. Steinemer had actually read the PSE before filing 
his motion and there is no evidence that it was a factor in his decision. Thus, the fact that he had 
the opportunity to review it is logically irrelevant and it was an abuse of discretion for the court 
to base its ruling on this factor. 
11. CONCLUSION 
Mr. Steinemer established a just cause to withdraw his guilty plea. The court abused its 
discretion in denying the motion because: 1) it failed to appreciate the full import of the video 
evidence, 2) it misunderstood the timing of the Rule 33(c) motion and 3) its consideration of the 
3 The penalty for rape is at least one year with a maximum oflife imprisonment. I.C. § 
18-6104. While the Idaho Code provides that death is a possible punishment for first-degree 
kidnapping, see I.C. § 18-4504, that punishment likely violates the Eighth Amendment when, as 
here, there was no homicide. See Coker v. Georgia, 433 U.S. 584 (1977) (A sentence of death 
for rape violates the Eighth Amendment); Enmundv. Florida, 458 U.S. 782 (1982) (death 
penalty is an excessive sentence for a robber who does not take a human life). 
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timing of the PSE report was illogical. Therefore, the order denying his motion should be 
reversed and the case remanded for further proceedings. 
Respectfully submitted this/ lf~ay of January, 2013. 
Dennis Benjamin 
Attorney for Douglas Steinemer 
6 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that I have this I lf*"' day of January, 2013, caused two true and 
correct copies of the foregoing document to be placed in the United States mail, postage prepaid, 
addressed to: 
John C. McKinney 
Idaho Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, ID 83720-0010 
7 
